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"While it is extremely difficult to gener-
alize about the natural resources of coastal
barriers and adjacent waters, there is no
question that these habitats contribute
large numbers of fish and wildlife resour-
ces, which are used and enjoyed by many."2
Their unique ability to serve as a buffer between storm
surges and landward habitat as well as their integral role
in an ecosystem which provides habitat and breeding areas
for an abundance of living resources which are dependent
on the area makes them a valuable resource to both the
surrounding community and ecosystem. Although possessed
with an inherent ability to adapt to the forces of nature,
they are not nearly so flexible with the intrusion of man
and the pressures of development.
The need for the preservation of barrier beaches in
their natural state cannot be overstated and is recognized
by all levels of government. Although each level of gov-
ernment has shown concern over the coastal zone and govern-
ment regulation and intent in protecting barrier beaches is
clearly evident, the seeming lack of coordination between
the various levels of government has produced a nebulous
situation which in the past has not only failed to protect
barrier beaches in many cases but actually promoted devel-
opment on these fragile resources. However, the picture
appears brighter with the advent of recent federal legisla-
tion that seems to indicate a new willingness on the part
of the federal government to effectively limit development
-2-
in these areas by eliminating federal construction and
flood insurance subsidies. This recent legislation has
the potential to act as the leading catalyst for an ef-
fective barrier beach management program.
This paper will examine the results of federal, state,
and local legislation and regulations on the development
of Green Hill Beach in South Kingstown, Rhode Island and,
from conclusions drawn from that case history, assess the
future of the extensive network of barrier beaches (see
figure 1)3 within the State of Rhode Island.
-3-
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CHAPTER 2
THE HIP ORTAN CE OF BARR IER BEACHES AND
THEIR H1PORTANCE IN TIill RHODE ISLAND COASTAL ECOSYSTEM
Barrier beaches are narrow strips of l a n d made of
unconsolidated material extending roughly parallel to the
general coastal trend and separated from the mainland by
a relatively narrow body of fresh, brackish, or saltwater,
or a wetland. 4 Their importance as part of and to the
surrounding ecosystem can not b e overemphasized. Although
fragile, barrier beaches serve as the primary buffer be-
tween storm surges and the landward habitat. The rol e of
reducing the open sea energies so that the landward en-
vironment may persist is a critical e l e me n t in the s c i en -
tific definition of a coastal barrier and one of the bar-
riers most important functions. 5 Ba r r i e r beaches, while
fragile and vulnerable to storm damage themselves, act a s
storm buffers. They absorb and dissipate the destructive
e n e r gy of storm driven waves, thereby protecting the salt
ponds, marshes, and low-lying mainland beyond them. 6
Their ability to perform this function, however, i s dir-
ectly tied to their freedom to shift and migrate with
currents and develop those features common to barrier
b eaches. A complex interaction of natural forces and
conditions control the position a n d form of coastal bar-
riers. The action of the wind, waves, and tides on the
barriers unconsolidated s ediments causes e r os i on or
-5-
accretion of the seaward margin, thus r esulting in chan-
ges in size, shape, and location.?
Coupled with this erosion process in the physical
determination of the barrier beach is the ever-increa-
sing sea level. Measurements made in Newport since 1930
show that relative sea level is gradually rising in this
region at an average rate of 0.0096 f eet per year or a bout
one foot every century; due to a rough slope of Rhode
Island south shore beaches of 1:30 to 12 feet above sea
l evel, this equates to a horizontal encroachment of 50-60
8feet per century. Figure 2 illustrates the e f fe c t of
erosion and the relative rise in sea level on Green Hill
Barrier Beach. This change in sea level has increased
the threat of coastal flooding and contributes signifi-
cantly to the migration of barrier beaches in this region
landward.
Despite the complex interactions involving wa v e ac-
tion, sand distribution, nearshore currents, and rises in
sea level, the barrier beach has shown a remarkable ability
to adapt to the dynamics of nature and retain the integrity
of its storm protection features.
However, these natural processes must remain unin-
terrupted in order for the barrier beach to act as a s t or m
buffer. Left alone, coastal barriers adapt by changing
shape and moving landward~ They move up the coastal plain
to remain above sea level - always managing to retain the
-6-
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int egrity of their e cosyste ms in s p i te of the of ten tot al
rearrangement of their par t i cle c omponen t s . 9
Al though ext re mel y a daptable t o the dynami cs of n a t u r e ,
barr i er b e ach e s d o not f are as well to the intrusion of
man a n d development. Figure 3 illustrat e s the de finab le
feature s of a well d e ve lop e d barrier beach. 10 Mos t n otice-
able i s the ex i s tence of a distinct dune r e gion. Fo r med
by t h e a ccu mu lat i on of san d blown of f the b e ach f ace,
the s e dune s a re ex t re me l y vulnerable t o wind a n d wave
a c t i on . Wi n d borne sand accumulat e s rapidly a roun d s e mi-
pe r me a b l e ob je cts , a n d this make s b e a chgra s s ve r y e f fec -
tive in building a n d s tab i l iz i n g dunes. Most of Rhode
Island' s barrier b eache s s u p por t only one dune line t h a t,
in it s natural stat e, i s well v e getat ed with b e achgras s
11
a nd a f ew shr u bs . The inabil ity of this b eachgras s t o
de ve l op or maintain its elf i s the major f act or in incre a s e d
wind e ros ion and r-esu Lt s in a " b l owou t " - a smal l trail-
like feat u re stret ching a l on g the b each side of the dun e . 12
Fai l u re of the b e a ch g rass t o r ecoloniz e will r e sult in a
d e epening a n d widening of the "blowout". These "blow-
outs" a re of t e n u sed as footpa ths and a l t h ough b eachgra s s
is an ex t raor d i nar i l y hardy and well a da p t e d plant, it will
not t olerate trampling. 13 The e n d r esult i s a seve re de -
gree of e ros i on a long this portion of the dune .
S i mi lar to the e f fe c t s of wind e r os ion but u sually
mor e pronounced i s wave erosion. Her e , wa v e a c t i on cu t s a
-8-
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de eper and wider path than seen in a "blowout" and r educ e s
the level of the dune to that of the beach. This is re-
f erred to as a "washout".14 Again, inability of the
beachgrass to r ecolonize will re sult in a wors ening of the
problem and ultimately lessen or n egate the ability of the
dune to protect the backshore area from wave a c t i on during
a st orm.
The ability of the barrier beaches to withstand the
forces of the ocean i s determined by the height and sta-
bility of the dune. To build dunes and protect t h em, the
beachgrass must b e protected, a n d this means controlling
construction and vehicular and hu man traffic. Figure 4
illustrates the n e gative e f fe ct that construction and
vehicular and human traffic has had on the dune vegeta-
ti on on Green Hill Ba r r ier Beach.
RELAT I ONSHIP TO THE SURROUNDING ECOSYSTEM
Coa s t a l barriers provide natural re sources of signi-
ficant value to so c ie t y . They cre at e a n d nurture estu-
a r i es a n d wetlands which nurture fin fish and s he l l fi s h
stocks vital t o our nation' s commercial and recreational
fishing interests. 15
The barrier b e ach, the marsh, a n d the c oastal pond
are one ecosystem. The complex relationships within this
e c os ys t e m dictate that a change t o one of the e le me n ts of
-10-
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the system may produce a change throughout the whole sys-
tem. 16 Figure 5 illustrates the geographic proximity in
the Green Hill Beach area of these elements. The salt
marsh and coastal pond, unlike the barrier beaches, are
rich in plant and animal life; but, similar to the barrier
beaches, extremely sensitive to the intrusion of man and
development. An apparently small change in runoff of
fresh water to the pond or marsh as a result of increased
drainage from development or the introduction of incre a s e d
amounts of sea water or sand resulting from a poorly de-
veloped dune can radically affect animal and plant pop-
ulations. 17
The Salt Marsh
Sa l t marshes are low, flat areas that are regularly
flooded by tidal processes and are found extensively in
several of Rhode Island's salt ponds. The mixing of fresh
and salt water caused by this tidal mi x i n g produces rap id
oxygen and nutruent circulation and "cleanses ll the sys t em
within the marsh, causing the salt marsh to rival the bio-
logical productivity of that found in intensive agricultu-
ral areas. Salt marshes have frequently been described
as "food factories" for the animals that live in coasta l
wa t e r s . 18
Although biologically active, salt marshes also perform
-12-
,
-"
\.)oJ
I
AU X, NA VAL AIR BASE
-9-
ATLANTIC
FIGURE 5
'~IK',
CHARLESTOWN
BREACHWAY
OCEAN
. ..-:-~. P
another valuable role within the barrier beach and coas t al
zone ecosystem. Their ability to absorb large quantities
of wat er which would otherwis e flood the mainland during
a storm can not b e discounted. 19
De s p i te the obvious value that salt ma.rshe s play within
the state of Rhode Island, only a b ou t 4000 acre s r emain. 20
Like the barrier b each, the salt marsh is also on t he
critical list. Recent a bu ses caused by development, ex-
cavation, a n d filling have reduc ed their numbers s ign i -
ficantly.
Coa s t a l Ponds
Wi t h ou t . t h e barrier beaches, there would b e no s alt
ponds (s e e figure 5). Like the s a l t marshes, coastal
ponds a r e a ls o biologically productive areas. A sal t p on d
is particularly vulnerable to man b ecause h e can s o easily
alter it s controlling parameters. The parameters that
g ove r n the characteristics of a s alt pond a re s u mmar i z ed
b e Low ;
I . Characteristics of fl ow: Volume a n d var-
iation of fresh and salt water flows i nto
the pond; circulation patterns; turbulen c e;
flushing time (the r ate at which pond wa-
ter i s r eplaced by n ew fresh a n d s alt wa t er).
II. Water properties: Sal i n i t y , temperature,
transparency, nutrients, pollutants a n d
dissolved oxygen.
III. The Form of the Pond: Shape, size, a~~ to-
pographyand character of the bott om.
-14-
It is the modification of the quality and change in mix-
ture of the fresh and salt water in the pond that has the
greatest effect on the salt pond. An increased flow of
seawater and the resultant increase in salinity has the
potential to destroy the delicately balanced environment
within the marsh. Also, an increased flow of seawater wi l l
have the tendency to bring in additional amounts of sand
which is then deposited in the pond, thereby reducing its
size over time. In addition to the negative effects that
development has on the barrier beaches and dunes that re-
suIt in the opening of new breachways, the introduction of
residential septic systems has also impacted the entire
ecosystem.
The number of houses on the barriers and around
many of Rhode Island's salt ponds is increasing
and the great majority of these houses have
their own septic systems. No data are present-
ly available on the effects upon salt ponds of
leachings from septic systems, but studies made
in similar environments elsewhere • • • suggest
that increasing the number of leach fields
aroun~2a pond will adversely affect the environ-
ment.
STORfJI HISTORY OF RHODE ISLAND'S BARRIER BEACHES
Barrier beaches, in their natural state, s e rve as
the first line of defens e against major storms and hur-
ricanes by protecting the backshore area against storm
surge. Rhode Island has been threatened by 71 hurricanes
since 1635 of which 13 caused severe tidal flooding, 25
-15-
ca u s e d mo derate fl ooding, a n d 38 cau se d s cares wi t h little
,) 3
or n o flooding. ~ While it i s difficult to as ce r tain t h e
dama g e to local c ommun i t i e s in most cases , the hurricane s
of 1938 and 1954 prov i de some indication of the damage
incurred. By 1938, e x t e n s i v e development had t aken pl a ce
on the s ou t h shor e b e a che s. Wi t h a f ew is olat e d ex ce pt i ons ,
the hu r r i cane swept a l l s t r uc t u re s of f a ll the bar rier
bea che s in the state. Ma ny of these a r eas were a gain
built up when in 1954 a not h e r hurri cane s wept them clean
for a se cond time. 2 4 The Pr ov i d en c e Journal Compa ny pub-
lish ed in "Hurri cane Carol La she s Rhode I sland" t h e fol-
l owing s tat is t i cs : 2 5
Da te of Hurricane
19 38
1954
Pr ope r t y Da ma ge
$ 100 , 0 00 , 00 0
$2 0 0 , 000 , 0 00
Deaths
317
19
I n a r eport t o Congress the Se cretar y of the Ar my on
Apr i l 15, 1977 state d that the occurenc e a t that time of
a s torm equivalent to that of the 1938 or 1954 hurricane s
would r e sult in los s es of a bou t $ 10 4- 10 8 million. The r e -
p or t s peaks of proj e cts u nde r cons t r u ct i on t o r educe the
p ot en t i a l flood dama g e to the a rea a n d conclu des t hat t h e
Se cr e t a r y of the Ar my d oe s not r ec omme n d a n d further f ed-
e ral ex pa n s i on of funds for flo od protection in the a r ea .
He s ugge s ts ins t ead t hat a number of l ocal me a sure s b e
-16-
adopted to reduce possible losses from flooding. Inclu-
de d among these local measures are hurricane warning and
emergency flood mobilization measures, flood plain zonin g
regulations, and flood proofing during construction. 2 6
Ma n - ma de methods designed to reduce the effects of
storm damage have proven to be economically impractical.
In the long run, land use control and coastal zone manage-
ment are much more effective. Improper use of flood prone
lands such as barrier beaches, as proven by the 1938 and
1954 hurricanes, only results in unnecessary losses of
human life, property, and severe social disruption. 2 7
-17-
CHAPTER 3
DEVELOPlvffiNT ON RHODE ISLAND'S
BARRIER BEACHES
Th e barrier b each e cos ys te m i s r emarkably a da ptable
t o the vagarie s of nature but e x t r e mel y s ensitive to the
intrusion of man a n d development. The dune which i s so
im portant to the barrier beach a n d wh i ch g i v es it the a -
bility to wi t h s t a n d s t or m surge a n d buffer the backshore
fr om this s t orm a c t i v i t y has been a f avorit e spot of de v -
e l op e r s f or the location of r e s i dential dwelling s du e t o
the i mproved view that the dune affords.
Be f or e Wo r l d Wa r II, a pprox i mate ly 90% of c oastal
b a r r ie r real es tate wa s undeveloped a n d l argely ina c c e s-
s i b le to the pu b l i c . In the y e ars immediately following
the war, the r at e of s e con d h ome de ve lopment on c oa sta l
barriers es calate d in r e spons e t o incre a sing a f f l uen c e ,
mob i l i t y , a n d a vai lab l e l eisure time. The trend was es -
pecially rap i d in the Nor t heas t where numerous c oa stal
barriers lie within a few hours drive of major p op u la-
28tion cent ers.
I n an effor t t o r educe the im pact of his de vel opme nt,
man has fur t h e r c ompounded the problem with con s t ruct ion
of IIs tab i l i zation pro je cts " s u ch as j etties, gro i ns , a n d
breakwaters; there by further a l ter i ng t h e natural c ours e
of events. Th e r e sponse of this s t res s e d environment will
vary in prop ortion t o its ca pacity for absorbing this s t r es s .
-18-
The barrier consists of at least five distinct but inte-
grated environments including the beach, dune field, back
dune flat, marsh, and barrier pond. Each of these varies
in the amount of natural stress to which it is exposed and
in the amount of additional human stress which it can
sustain. 29
Despite present knowledge and past experience, the
attractiveness of barrier beaches has tempted many people
to ignore the dangers associated with living on them and,
in some cases, these people do not realize the hazards
involved.
Rhode Island's barrier beaches have been subject to
increasing developmental pressures. Increasing numbers of
commercial, recreational, and residential structures are
being bUilt, many on the dune. A developmental pattern
common before the state's low lying beaches were swept
clean by the 1938 and 1954 hurricanes is once again estab-
lishing itself. 30 Reasons for this resurgence in devel-
opment included the lack of a coordinated federal and
state effort to regulate development, insufficient zoning
regulation at the local level, and the tenacity displayed
by the public in their willingness to assume the risks of
living on the barrier beach.
FEDERAL ENCOURA GEr1ENT OF BARRIER BEACH DEVELOPMENT
Over the past two decades, much of the development
-19-
on coastal barriers has been underwritten by the American
taxpayer. 3 1 Not only has the federal government, through
improved road systems increased accessibility to these areas ,
but they have also provided federal subsidies for construc-
tion of bridges and utilities on the barrier beaches with
adoption of the National Flood Insurance Program and have
subsidized to a large degree the construction of private
dwellings.
Federal assistance, direct and indirect,
comes in many forms. Dire c t expenditures
include grants for highway and bridge con-
struction, assistance in providing water
supply and sewer systems, and projects to
stabilize coastal barriers. Indirect as-
sistance includes federal flood insurance
or loan guarantees for home construction. 32
The liabilities of the federal government in coastal ba r r i ers
is significant. Not including flood insurance, the f ederal
government has spent at least $800 million since fiscal
year 1975 to assist private construction on coastal ba~-
riers. In addition, the Federal Emer g en cy Management Ag e n cy
estimates that the federal government is potentially lia-
ble for $10-15 billion in flood insurance coverage along
t he Atlantic Ocean and Gulf of Mex i c o - one of the large st
liabilities against the Federal treasury.33 These cost
estimates discount the intangible costs such as human lives.
The effects of this federal promotion of development
has been seen directly along the coast of Rhode Island. A
study published in the November, 1977 issue of Housing and
Development Reporter supports the stand that the Nationa l
-20-
Flood Insurance Pr ogr a m tends to encourage cons truction
on ba r r i e r b eaches. Spons ored by the Departme n t of Hou -
sing and Urban Development, the author claims that Rho de
I sland has be en most affe cted by the program. 3 4 The study
f ound that "Rhode I s l a n d lending institutions which pre-
viously had r efus ed to lend money for mortgages in high
h a zard areas now t ake mortgages se cure d by f lood ins u r a n c e
onc e excluded".35 S ou t h Ki n gs t own began its pa rticipat ion
in the Na t i on a l Flood Insurance Pr ogr a m in 1972 and it wa s
then that requests for building permits were submit ted to
the town building inspector, in s p i t e of the fa c t tha t t h e
local zoning prohibition on the barrier beaches had b e e n
dropped in 1966.
-21-
CHAPTBR 4
EFFE CTS OF FEDERAL, S'lATE, AND LOCAL REGULAT I ON ON
THE DEVELOPPiffiNT OF RHODE I SLAND'S BARRIER BEACHES
Th e r egulation of d evelopment on the barrier b eache s
of Rh ode I sland h a s b e en a dd r ess e d or a ffe cte d by legisla -
tion or ig i nat i ng in the thre e ba sic l evel s of g ove r nme n t -
f ederal, s tate , a n d local. Although each l evel of g ove r n -
ment has s hown concern ove r thes e fragile c oa stal e cos ys -
t e ms, l e gislation a t ea ch l evel wa s not n e c e s s arily c om-
plementary a n d , a t time s, had the e f fe c t of a c t ual l y pro-
mo t i n g de ve lopme n t on t hose b e ache s or forcing the l owe st
l evel of gove r nmen t to adopt specific r e gulation t o pro-
t e ct their own interests as they were not being a de quate l y
prot ect ed by the state or federal governments.
In order t o fully understand the l egal i s sues a n d
uncertaintie s that have arisen regarding de ve lop me n t on
Rhode I sland' s barrier b eaches, it i s n e ces sar y t o l ook
a t the role e a ch l evel of g overnment h a s played on a n
individual basis.
THE FEDERA L ROLE
Th e Unit ed s tat e s Cons t i t u t i on carefully h a s pre s erve d
the sovere ign t y of e a ch stat e a n d has gran ted the f ederal
g overnment specific powers. Any l egislation which is
ado pte d on the federal level must b e within the s cop e of
-22-
that s pecifie d power ~ On l y thos e pow er s wh ich a re n e c e s -
s a r y t o r egulat e a c t i v i t ies which a f fe c t many s tate s a n d
their intera ctions come v i t h i n the s c ope of the f edera l
3 6gov e r n men t .
The b a sis f or the Federal g ove r nme n t ' s r ole a n d t h e
e s t a b l i shmen t of fe d eral pr ograms in the c oa stal zone i s
based on the c onstitutionally gran t e d a u thor i t y g i v en t h e
Congress t o r egula t e commerce. In Gi bb ons v. Og den , Just-
ice Mar shall interpret ed commerc e to e qua l trans portation
wh i ch in turn e qua ls navigation.
"All n avigable waters a r e under t h e control
of the United St a t e s f or the purpos e of
r egulating a n d i mpr oving naviga tion." 37
The Coa stal Zone Management Act of 1972 ( P.L. 92-583, 8 6
Stat 1280)
Wi t h pa s s a g e of t h e Coa s t a l Zone Ma n a g e men t Ac t in
1972 a n d the s u bsequent ame nd men ts of 1976 a nd 1980, the
f ederal gov e r nme nt has t a k en the l ead in es t a b l ishi ng a
national se t of prioritie s for the manage men t of the n a-
tion' s coa stal z one. Al t h ou gh or ig i nal l y designed a s pa r t
of a national l and us e planning program, the Coas tal Zon e
[vIa n a g e me n t Ac t (CZ)'fjj\ ) i s ess en t ial l y the on l t e lement of
t hat program t o c ome t o fruit ~on . Pass ed with e s s e n t i a l l y
un a n i mou s s u p p or t , CZMA wa s en essen t ial s tep f orward i n
s ol v i n g the problems of the incre asing c ompetition f or a
-23-
limited resource and the lack of any level of government
at t e m~t ing to integrate national prioritie s with the ne e d s
of stat e and local g overnments. CUrlA wa s pa ss e d by Con gr e s s
i n an eff or t to en c ou r age stat e s in the development and
implementation of their own c oa stal management progr a ms .
Pr i or t o CZ HA, l egislation did exis t on the s tat e
l evel t o attempt to ma na ge coastal is s u es. Generally,
however, that legislati on was largely a r esult of crisis
manage men t to "introduced threats" r ather than par t of a
c omprehensive stat ewide management e f f or t . To b ecome
e l i g i b l e for funding, CZ~~ outlines certain r e quirements
f or the individual state programs. 38
I. CZV* requires identification of t he c oas t a l
zone. Landwar-d bcunde.rLe s must b e bas e d
on s h or e l i ne controls which h a v e direc t
impact on coastal waters.
II. CZr~ requires that the program define
permissable uses of the coastal z one.
III. CZ~~ requires that the program list a l l
areas of particular concern.
IV. U Zr~ requires that the program establish
priorities of use s in t h e coastal zone.
V. On e of the most important r equirements of
CZMA is the identification of the means by
which the state propos es to exert control
over land and water us es.
VI. C Z~~ r equires that c onsideration b e given
in the program to national intere sts.
CZMA is a voluntary law a n d doe s not r equire state s
t o d e v e l op management pr ograms. In a n effort to encour-
a g e their participation in a national coastal manage ment
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program, tw o ke y elements were included in t he original
l eg i sla tion. Fe de ral funding in t he f or m of ca t egorica l
grants were avai lable t o thos e s tates which had develope d
management plans and had them approve d by the Of f i ce of
Coas tal Zone Management wi t h i n the National Ocean i c and
At mos pher i c Admi n is t rat ion of the Depar t ment of Commerce .
I n a ddi t ion , a consist en cy prov is ion tha t r equ ired the
f edera l go ve r n me nt ab ide by t he individual s tate mana gs-
me nt programs after approval of the plan gran t e d t he s tates
some control ove r t he f ederal r ole in t heir lo ca l areas .
Th is new approa ch prov ided coa s t al s t a tes with unpr e ce-
de nted influence over s ome fe deral ac t i ons . 39
The Coa s t a l Zone Manage ment I mprove me nt Act of 1980
s ubs t ant i a l l y a mende d the original statute and provided
f or the ex pa ns i on of na tional ob je ct i ves in coastal zone
protect ion . Par t i cular ly s ign i f icant t o the manage ment
of the nati on' s barrier beaches, change s t o se ct ion 303
of CZViA Ii es t ablishe d a n expl ic i t national coas tal pro-
te ction pol i cy en cour ag i ng s tates , wor k i ng wi th the f e d-
eral and l ocal government s and t he pu bl ic , to devel op
management programs tha t address new nat i ona l coasta l
pol i cies". I n cl ude d a mong this n ew di rect ion t o the sta tes
wa s the fo l l owing ob ject i ve : 40
Manage c oasta l de ve lopment to mi n imi ze l os s
of life and proper ty caus ed by improper de -
velopment in fl ood prone , st orm s urge , geo-
logical ha zard, and eros i on prone a r ea s , or
in areas of subs i de nce and salt wate r
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intrusion, a n d by destructi on of natural
protective f e atures s u ch a s b e a ches, dunes,
we t l a n ds , and barrier i slands.
The National Flood I n s ur a n c e Program a n d Flood Di sas ter
Protection Act of 1973
The r a t i onal Flood Insurance Pr ogr a m and Flood Di s a s -
ter Pr ot e c t i on Act h a s b een administ ered by the Depart -
ment of Hous i n g and Urban Devel opment's Federal Insurance
Admi n i s t r a t or since 1968. The Pr ogr a m a l l ows p~operty
owner s in f lood prone municipalities which h ave institu t ed
flo od control me a sure s to purchas e flood insurance fr om
privat e agen t s a t rates s u b s i d i ze d 90% by the pr ogra m. 4 1
Designed to guide develop ment away from flood prone a re a s ,
the program has taken a wa y the market control of these
a reas a n d e f f e c t i ve l y promoted development.
Fe de r a l standard s adopt ed as part of the Nat i on a l
Fl o od Insurance Pr ogr a m concentrat e on regulating the d e -
s ign of s t r u c t u re s in these areas and require the f oll ow-
ing "flood proofing" measures. 42
I. Th ey require that the lowest floor of
r esidential s t r u c t u re s be e l e va t e d t o
above the 100 y ear still wa t e r flood
level.
II. Th ey require that non-residential struct-
ures b e flood proofe d to the 100 y ear
l evel.
III. Th ey r equire a dd i t i onal design fe atures
to minimize flood damage t o or movement
of structures and water a n d sewer systems.
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Th e National Flood Insurance Program has had diffi culty
in e s t a b l i s h i n g r egulatory standards wh i ch accomodate the
s e vere wave action a nd storm surge typical of t h e op en
oce an shoreline. Design standards f or coa s t a l areas sub-
j e ct to high velocity wave action ( t h e V-zone on NF I P maps )
d o not account f or wa ve h eight or runup which can a c c ou n t
for an increas e of as much a s 50% over s t i l l water flood
levels. 43 Figure 5 illustrate s the e f fe c t of wa ve runup
and wa ve setup on c oastal water l e vels during flooding. 44
This regulatory emphasis on "flood proofing" new s tru c -
t u r es through the us e of design standards rather than
location r e strictions that would prohibit d e v e l opmen t i n
fl ood prone coastal areas such as barrier beaches h a s s e r v e d
only to complicat e state and local efforts in controlling
development in thes e areas.
Wi t h Nat ional Flood Insuranc e Pr ogr a m s ubsidies s o
r eadily available, insurance companies which in the ~ast
refus ed to underwrit e the high risks incurred wi t h con -
struction on barrier b eaches and b anks which h a d r e f u s e d
to issue mortgages without insurance pr ot e c t ion , now foun d
that the market control which had wor k ed so well to r e s t rict
development in the pa st was e f fe c t i v e l y r emoved - and t ha t
t h e f ederal g ov e r n me n t would pick up t h e tab for this
r estriction of market control.
The obvious r e sult of this program is that certa i n
flood proofing or fl ood preventing measures a r e r e quired
in new construction on the flo od plain. 45 How ver, and
-27-
mor e important:
H •• • fl ood insuranc e s u s t a i n s a n d e ve n in-
cre a s e s a l ready high d emand a n d property
values in coastal areas, substantially r e-
duc es financial risk of property own ers
fr om da ma g e f rom hurricanes, a n d tend s to
act a s a c ounterforce t o e f fec t i ve c oastal
fl ood plain manage ment."46
The Omn i bu s Re conciliation Act of 19 81 (P.L. 97-35 )
As part of the Re a ga n Administration " New Federa l i s m" ,
the Omn i bu s Re con c i l iat i on Act of 1981 wa s s ign ed into l a w
by Pr e s i d en t Reaga n on Au gu s t 13, 1981. Pr ov i s ion s i n t h i s
Ac t call f or the prohibition of new f ederal fl ood insura n ce
c ov e r a g e for n ew c onstruction or s u bs tan t ial improve men t s
on s t r u c t u r e s on undeveloped barrier beaches a f te r Oct ober 1,
198 3. Flood insurance issued before that date wou l d r e ma i n
i n effe c t regardless of l ocation. Th e "undevelope d ll barrier
b e aches referred to in the Act were identified by the De -
pa r t men t of the Interior and included 188 undeveloped coas t a l
barrier units~ totaling 747 miles of b ea ch in 16 s tates ,
that would be subject t o the flood insurance cutoff. 47
Th e passag e of the Omn i bu s Re c on c i l i a t i on Act of 198 1
signalled to l ower levels of gov e r n me n t the continuing in-
t ention of the Re agan Ad mi n is t rat i on to reduce or e l i mi nat e
t hos e f ederal programs that tend to frustrate conservat i on
objectives. The e l i mi nat i on of f eder a l insura n ce t o ba r r i er
b each e s will s erve t o return the a r e a s t o ma r ket contr ol
and subs equently naturally r estrict t h es e sensitive are a s
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to new development. Although it can be argued that new
construction will still take place by those few individ-
uals able to afford construction of dwellings on barrier
beaches without mortgages, the reluctance of banks to is-
sue mortgages to the vast majority of those people requiring
mortgages will serve to severely restrict any new develop-
ment in the majority of those barrier b eaches designated
as undeveloped by the Department of Interior.
The Coastal Barrier Resources Act (PeL. 97-348)
Signed into law by President Reagan on Oct ob er 18,
1982, the Coastal Barrier Resources Act (CBRA) is another
element of the Reagan Administration's "New Federalism"
and was enacted despite the strenuous objections of the
National Association of Realtors and the National Associa-
tion of Home Builders. CBRA establishes the Coa s t a l Bar-
rier Resources System and prohibits the expenditure of most
new federal financial assistance within the units of that
48
system. This legislation is directed specifically to the
nation's barrier beaches and recognizes their unique and
valuable role. CBRA prohibits new federal funding for
federal flood insurance, bridges, roads, sewers, economic
development, home construction, and new shoreline erosion
and stabilization projects on undeveloped barrier beaches
within the Coa s t a l Barrier Resources System. Ex c e pt i on s
include expenditures for energy activities and exploration
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de pendent on c oastal waters, a i r and water navi ga tion a i ds
a nd devi ces , fish and wildlife prote ction and enhan ce ment
me asure s , nat ional s e curity ac t i vit ies , and disaster re~
lief t o save hu man lives. 49
Se ct i on 4 of CBRA es tabl i s hed t he Coas t a l Barri er
Res our ce s Sys te m wh i ch i s r eferred t o by a se t of maps
da t e d Apr i l 28 , 1982 (revis ed Se ptember 30 , 1982 ) and f i l ed
wi th the Commit t e e on Mer cha nt 1'1ar i ne and Fi s her i es of t h e
House of Repr es enta t i ve s and t h e Commi t tee on Env i r onmen t
and publ ic works of the Sena te . Thes e maps de l i neat e thos e
a r eas t ha t are treated as und evel oped for the pur pose s of
CBRA .
A t hreshold of a ppr ox i mat e l y one s t ructur e
per f i ve a cre s of f a stland was us ed in de -
t ermi n i ng if a c oa stal barrier wa s deve loped.
This threshold ha s been us ed in previous
de l i neat i ons of undevel ope d coa stal barriers
pr epa r ed by the De par t me nt of the Inte r ior .
Areas that ex cee d this thr esho ld t end t o
interfere with natural pro cesses of c oasta l
barriers a nd , therefore, general l y woul d
not fall within the definition of an undevel-
oped coastal barrier. I t i s important t o
not e t hat, for the most part, coastal bar-
riers a re e i t he r much mo r e or much50ess de -vel ope d than t h i s t hreshold l evel.
Al l f e deral agenc ies that ad mi nis ter pr ogr a ms wi t h i n t he
Coa s t a l Bar r i er Resource s Syst em ar e a f f ect ed by CBRA . Se c-
tion 5 of CBRA s t a t es t hat new f ederal ex pendi t ur e s and f i -
nanc ial ass is t ance are proh i b i t ed f or a ny purpos e . The
i mportan ce of this par t of CBRA cannot b e over s t a t ed . Tbe
pat t er n of growth wit h i n the c oas t a l z one ha s been gr ea t l y
a f f e ct e d by t he numer ous f ederal economic , s oc i a l , and
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environmental programs within the zone. As many as fif-
teen federal programs were concerned with projects (such
as installation of roads, bridges, sewers, and water sup-
ply systems) that prove to be essential for community
development and growth. 5 1
The implementation of CBRA and the subsequent pro-
hibition of new federal expenditures will serve as the
common denominator that has been so sorely needed to en-
sure the viability of a national set of objectives designed
to regulate, and not promote, development on the nation's
barrier beaches.
It is important to note that Section 5 of CBRA does
not prohibit private financial transactions or banks from
issuing mortgages for homes within the extent of the
Coastal Barrier Resources System. The construction of
structures funded by state or local governments is also
not prohibited. Although private and state and local
government construction is not regulated, the absence of
federal subsidies for new insurance policies or for new
construction will serve to return these undeveloped areas
back to a market control which has, in the past, effectively
regulated development.
Section 8 of CBRA is designed to ensure that the
CBRA will not interfere with a state's right to protect,
rehabilitate, preserve, and restore lands within its
established boundaries and that state and local govern-
ments are free to take additional measures, consistent
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with f ed eral l aws, t o cont r ol their c oastal r es ources . 52
THE STATE ROL1~
I n 1969 , a group of con cer ne d ci t izens recognized
t hat Rh ode Island' s 419 mile coas t l i ne , and Nar r agans e t t
Bay in par t i cular , wer e in danger . No s i ng le pl an or
author i t y exis te d t o r egulat e the us e of thes e r e s our ce s ,
deve l opment s t hat were r estri cting futur e choices wer e
pro ceeding a t an ac ce ler a t i ng r at e and mu ch of t he gr ea t
value ha d a l ready be en l ost. The pr oblem of h ow co asta l
r esources s hould be managed be came the t opic of t wo yea r s
of intens e l egislative de ba t e . 53
Pr i or t o pas sage of the federal Coas tal Zone Mana ge -
me nt Act , the St a t e of Rhode Is land , i n 1971 , enc ct ed l eg-
is lat ion creat i ng t h e Coa s t a l Resour ces Ma na gement Coun ci l
( CRMC) (Title 46, R. I . General Laws , Se ct i ons 46- 23- 1 t hr ough
46- 23 -12 ) . Thi s s eve nteen member counc i l wa s de legated
a ut h or i t y by t he sta t e l egislature as t he pr i nc ipal mech-
an i sm f or mana gement of the s tat e ' s coastal r es ources and
granted jurisdiction ove r manage ment of the s tate' s coa s tal
zone.
"Any pers on, firm, or governmental a gen cy
proposing any de ve lopment or ope ration
wit h i n , abo ve , or beneath the tida l wa t er
below the MHW mark, ext endi ng out t o t h e
ex t ent of t he s tate 's jurisdiction in the
te r r i tor ial s ea s ha l l be r equired t o
dem onstrate that its proposals would n ot
(1) co nf l ic t with any r e s our ces mana gement
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plan or pr ogr a m; (2 ) mak e any ar ea un-
s u i t a bl e f or any us es or a ct i v i t ie s t o
whi ch it is a l located by a re s our ces
mana gement plan or program; or (3 ) sig-
nificantly da ma ge the env i r onment of t he
coas tal r egion. The Council s ha l l be
au t h orize d t o a ppr ove , modify , s e t c on-
ditions for, or r eject a ny s uch prop os al."54
In a ddi t ion , the Coun c i l was granted au t ho r i t y " over th os e
l and a r eas (thos e ar ea s a b ove the MEW ma r k) where • • •
t h er e is a r ea s onable probability of con f l ict wi t h a pl an
or pr ogram for r esource s ma nage ment or da mage t o the
co astal env i r on ment ". 55 Uses and a ct i v i t i e s wi thi n t hes e
ar eas include:
I .
II.
II I.
IV.
v.
VI .
Power ge ne rat i ng and desal i na t i on plant s,
Che mi ca l or petroleum proce s s i ng , transfer,
or s t orage ,
Mi nera l s extraction,
Sho re l i ne protection f a cilities and phys i o-
gr aph i cal featur es,
I ntertidal s a l t mar s hes , and
Se wage treatment and d i s po s gl a nd sol id
was t e disposal f acilities. 56
The a bove l egislat ion has, in e f f ect , given the eRMC dire ct
auth cr-Lty ove r th os e a ct i v i t i e s t hat a r likely to s ign i -
ficantly a f fe ct t he shore or tidal wa t er s . 57
"Th e Coun c i l is the last s t e p f or in-stat e
permi t pr oce dur e s and a ct s f ormally onl y
when a l l local and other s t at e approva ls
have been obtained. Per s ons propo sing
a l t er a t ions a l ong the shore l i ne are in-
fo rmed by Coun c i l s t aff or l ocal aut h or -
i ties when a Counc i l pe rmi t i s r equired. 11 58
I t i s import ant t o note that t he burden of proo f , as
de f i ne d i n Se ct i on 2 3- 6 , i s n ot on the State of Rh ode 1s -
l and but t he permitt e e t o as cer t a i n t ha t the pr opo s e d
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development falls within the guidelines set up under the
Council.
Although coastal regions under CRMC jurisdiction are
subject to CRMC regulations, it is emphasized here that
the Coastal Resources Management Program (CRMP) created
by the CRMC does not regulate the following activities or
land uses:
I. The Program will not have zoning controls
or powers. These will remain the respon-
sibility of local government.
II. The Program does not regulate single family
homes or control sprawl unless they have a
direct impact on coastal resources.
III. The Program will not stop all development
on altered or developed barrier beaches.
IV. The Program does not propose increased
public acquisition of recreation facil-
ities otber than those areas proposed in
the Bay Island Park Plan.
V. It is not a growth management program, how-
ever, the Program does direct growth away
from some key coastal resources. 59
In 1974, Rhode Island became one of the first states to
receive assistance under the Federal Coastal Zone Manage-
ment Act. 60 Thus, although the Coastal Zone Management
Act provided much needed funding for the coastal zone man-
agement program within Rhode Island, the State previously
recognized the importance of its coastal resources and
set about to protect these resources through the creation
of the CRMC and adoption of the CRMP .
Three of the stated goals of the CRMC for the
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management of the Rhode Island coastal region and, in
particular barrier beaches, are stated below:
I. Protect and preserve valuable natural
and cultural resources such as historic
sites, barrier beaches, coastal ponds,
wetlands, and fishing grounds that are
vulnerable to development and misuse.
II. Protect the public from hazards brought
by floods, erosion, and the placement of
buildings and septic systems on unsuit-
able landforms and soils.
III. Establish a working partnership among
local, state, and federal governments
that insures the efficient administra-
tion of the coastal management program. 61
As delineated above, while the state has a natural
interest in the protection and preservation of its bar-
rier beaches, there are no regulations specifically deny-
ing "across the board" development on barrier beaches.
Although a brief moratorium existed in 1967 on develop-
ment following a major storm and a moratorium exists while
formulation of a revised CRMP is being sought, the state has
generally taken a reactive role rather than assuming the
lead in the regulation of development on its barrier
beaches.
The CRMC has found it necessary to assign all barrier
beaches to one of two categories as follows:
I. Altered or Developed Barrier Beaches
II. Undeveloped Barrier Beaches 62
Appendix A identifies the classification of individual
barrier beaches within the state. Criteria for the
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designation of "developedll versus llundeveloped ll barrier
beaches has been based on past development history rather
than the suitability of the individual barrier beach for
any development at all. Again, this stance has left the
door open for further development on those beaches current-
ly designated as lldeveloped ll whether or not they are suit-
able for 1) further development or,2) any development at all.
THE ROLE OF LOCAL GOVERNMENT
The role of local government in the regulation of
development of the barrier beaches of Rhode Island is tied
directly to the long-standing delegation of the zoning
power from the state to the local level. The Rhode Is-
land State Legislature has authorized its municipalities
to adopt zoning regulations, building codes, and subdivi-
sion regulations and under Rhode Island Law (Chapter 54-24
General Laws) communities may restrict the use of land
subject to flooding. 63
There is also broad language glvlng muni-
cipalities the necessary powers to act for
the benefit of the community's health,
safety, and general welfare and are known
as police powers. These police powers
may be delegated to the municipalities
via enabling legislation, through the state
constitution, or state statutes granting
certain specific responsibilities.64
The ability of local governments to regulate development
through the use of its police powers (as delegated from
the state government) seems clear and well founded in
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state law.
_THE__TO_W_N .Q.E SOUTH KINGSTOWN AND _THE_ ..,;;;RE;;..;G;..;,U..;,;,LA...,;T;..;.I..,;;;O....N OF DEVELOP-
MENT OF GREEN HILL BARRIER BEACH
The Town of South Kingstown has assumed a leadership
role within the State of Rhode Island with respect to
liniting development on barrier beaches and, for the pur-
poses of this paper, will be used as an example of the
role of local government in that regulation.
BACKGROUND
After the hurricane of 1954, South Kingstown zoned
Green Hill Beach (see figure 5) as a Flood Damage Zone
and thus prohibited construction on it. 65 Section VII-A
of the South Kingstown zoning ordinance, adopted October 22,
1956, stated:
Beach Danger - BD District Uses
Boat docks, fishing studes, and
small beach cabanas as conditioned
in Section X-A;
Non-building uses such as bathing
beaches, picnic areas, golf clubs,
auto parking spaces, parks or
wildlife refuges, together with
such small buildings for daytime
occupancy only whigg are auxiliary
to these uses •••
II.
In a Beach Danger (BD) district no build-
ing shall be erected or altered and no
bUilding shall be used for any purposes
except:
I.
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The combination of this local ordinance and the inavail-
ability of flood insurance for structures on barrier
beaches effectively worked together to allow Green Hill
Beach to remain undeveloped.
In 1966, with adoption of a new zoning ordinance,
South Kingstown dropped the Beach Danger portion of their
zoning ordinance.
Reasons for this deletion are difficult
to reconstruct, however, it had been 12
years since the last hurricane and the
conditions which it had produced were no
longer fresh in anyone's mind. Moreover,
it was generally felt that the newly re-
vised state health regulations regarding
the placement of on-site sewage disposal
mechanisms would serye to limit develop-
ment on the beaches. o7
It was not, however, until 1972, when South Kings-
town began its participation in the National Flood Insur-
ance Program that construction on Green Hill Beach sky-
rocketed. Prior to 1972, a total of 4 building permits
were issued for dwellings on the beach. In 1972 alone,
30 permits were issued by the building inspector in South
Kingstown. Table 1 further illustrates the effects of
the National Flood Insurance Program and provides data
on the subdivided lots on the barrier beaches of South
Kingstown.
The combination of a lack of a local zoning ordinance
and the willingness of banks to issue mortgages concurrent
with South Kingstown's participation in the National Flood
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TABLE 1
DEVELOPMENT ON THE BARRIER BEACHES OF SOUTH KINGSTOWN
TOTAL SUBDIVIDED LOTS - 170
* TOTAL UNDEVELOPED LOTS - 126
* TOTAL DEVELOPED LOTS - 30
*NUMBERS DO NOT EQUAL TOTAL BECAUSE SEVERAL OF THE DEVELOPED
LOTS ARE OVERSIZED
DEVELOPED LOTS
BUILDING PERMITS ISSUED PRIOR TO 1972 - 4
** BUILDING PERMITS ISSUED 1972 - 30
BUILDING PERMITS ISSUED POST 1972 - 3
**7 Of THESE WERE SUBSEQUENTLY CANCELLED IN 1973 FOR REASONS
UNKNOWN
STATE RESIDENT OWNERSHIP OF DEVELOPED LOTS - 3/30 (10%)
OUT OF STATE OWNERSHIP OF DEVELOPED LOTS - 23/30 (77%)
UNKNOWN (OWNER'S RESIDENCE NOT AVAILABLE - 4/30 (13%)
IN TAX ASSESSOR'S OFFICE)
BEACHSIDE LOTS (DEVELOPED) - 14
BACKSIDE OF DUNE LOTS (DEVELOPED) - 16
TABLE 1
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Insurance Program spurred development on Green Hill Beach
to a level it had never before experienced. The lessons
of the 1938 and 1954 hurricanes, which had leveled every
existing structure on the beach at the time, were clearly
forgotten.
It was about at this time that a new awareness of
coastal zone management precipitated the idea of renewed
flood danger zoning ordinances within South Kingstown.
Events that spurred this interest included the following:
I. In June of 1973, South Kingstown voters
approved a referendum adopting a new
Zoning Enabling Act. This new enabling
legislation gave the Town of South Kings-
town statutory authorization to adopt
regulations for designated areas, and
controlling and limiting development in
such areas subject to periodic or sea-
sonal flooding.
II. The Army Corps of Engineers supplied a
set of flood maps as part of South
Kingstown's participation in the National
Flood Insurance Program. These maps
enabled the Town to delineate accurately
the areas subject to flooding so that
development in such areas could be reg-
ulated.
III. Several barrier beach reports were pub-
lished providing necessary supporting
data for zoning beaches as Flood Danger
Zones. The most important among these
was the Olsen and Grant report on Rhode
Island's Barrier Beaches: Volumes 1 and
2 (cited earlier).
IV. The Rhode Island Coastal Resources Man-
agement Council, which was created in
1971, was in the process of adopting a
Management Plan impelling statewide con-
cern and awareness in coastal zone
management. b8
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A new amendment to the Zoning Ordinance of South Kings-
town, authorized by the Rhode Island Zoning Enabling Act,
gave the town authority to zone flood hazard areas as well
as the right to protect areas of ecological significance.
This amendment was adopted May 29, 1975 and delineated a
High Flood DangeT (HFD) Zone as follows:
"Section A, Article I, Section 2, Zones and
Zoning Maps is hereby amended by adding the
following:
There shall be a High Flood Danger Zoning
District, designated as an HFD Zone."69
With the adoption of a revised zoning ordinance in
1976, the Town of South Kingstown prohibited any use with-
in the HFD Zone which would involve 24 hour per day human
habitation in this area. Uses permitted within the zone
as a result of this zoning ordinance are listed in Appen-
dix B. 70
SUMMARY
The federal government, through the power granted it
to regulate commerce, has instituted a comprehensive coastal
management program attempting to integrate national prior-
ities with state and local needs. The Rhode Island state
government (both before and after passage of the Coastal
Zone Management Act) has displayed an active interest in
its coastal resources through the creation and subsequent
operation of the CRMC. However, the local government,
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in this case South Kingstown, did not feel that its barrier
beaches were being adequately protected and were forced to
adopt zoning regulations to protect those beaches.
In a letter to the Chairman of the CRMC on February 5,
1975, the President of the South Kingstown town council
stated:
"The town council of the Town of South
Kingstown has had the opportunity to re-
view the CRMC proposed revisions to its
barrier beach policy and regulations. We
feel the proposed revisions would have many
undesirable effects upon the barrier bea-
ches within the Town of South Kingstown.
Specifically, the revisions propose that
two of the three barrier beaches in the
town be classified as "developed" bar-
rier beaches, presumably where develop-
ment (including residences) may be per-
mitted.,,71
Mr. Gray's letter went on to say that a recent South Kings-
town Planning Department Study showed that on the 99.3
acres of Green Hill Beach there were only 30 residences;
the beach had a development capacity of 233 houses based
on then existing platted lots - therefore the beach was
only 13 percent developed with the remaining land being
oped sand dunes and bordering on a salt pond. 72 The
issuance of the 1976 CRMP included Green Hill Beach as
a "developed" beach, while the other barrier beaches in
South Kingstown (Moonstone and Browning) were classified
as "undeveloped".
Again in 1977 the Town of South Kingstown offered
comments to the CRMP dated summer 1977. South Kingstown
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found its organization, content, and the process through
which it was developed to be in the best interest of the
coastal resources of the state of Rhode Island. The Town
of South Kingstown did however, offer the following com-
ments during the pUblic hearing for the Council's con-
sideration. 73
"Much of the coastal zone is not suitable
for development due to the areas suscept-
ibility to storms and erosion. South Kings-
town therefore, has developed a management
plan using strong zoning measures to restrict
development along its coastline. The plan is
designed to protect those areas where a signi-
ficant degree of storm damage is likely or
those where residential development would in-
crease the rate of erosion. The first zoning
measure was the adoption of a Flood Danger
District, also known as the High Flood Dan-
ger Zone. A second zoning measure was adop-
tion of the regulation in the Zoning Ordinance
requiring a 150-foot setback from an on-site
waste disposal mechanism to an intertidal salt
marsh or mean high water line of a tidal water
body. "
The Town of South Kingstown felt the proposed CRMP did not
support the above mentioned effort of the town. Green Hill
Beach has been designated as "developed" and therefore,
residential development is not prohibited on it categor-
ically. South Kingstown felt it was in its own best in-
terests to not allow further development on Green Hill
Beach. However, the Council has left the possibility
open and thereby has put the local ordinance in a quest-
ionable situation.74
It is interesting to note that, in the latest draft
revision to the CRMP - dated 25 March 1983 - Green Hill
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Beach remains classified as a "developed'! barrier beach.
The classification of Green Hill Beach and other
barrier beaches within the state as "developed" is,
again, not based on suitability for development but past
development history. Keeping the hurricanes of 1938 and
1954 in mind and their impact on development history, the
Town of South Kingstown officially objected to the clas-
sification of Green Hill Beach as "developed" and took
regulation of development on Green Hill Beach into its
own hands. The resultant zoning regulations were a direct
result of the federal and state governments failure to
meet local needs. The State of Rhode Island, with a fi-
nancial interest in obtaining federal approval of its
Coastal Resources Management Plan, was forced to take a
more general view while dealing with a substantially higher
number of issues than did the local governments.
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CHAPTER 5
THE ANNICELLI CASE
The Town of South Kingstown is the only Rhode Island
municipality to attempt to limit development on its bar-
rier beaches through a zoning ordinance. Faced with a
situation in which its interest .in preserving barrier bea-
ches was not being adequately supported by the federal or
state governments despite their recent interest in coastal
zone management, the Town of South Kingstown took unilateral
action and on May 29, 1975 created a High Flood Danger (HFD)
Zone District.
The power of local government to protect a valuable
resource left unprotected by federal or state legislation
through zoning regulations and the exercising of its in-
herent police powers resulted in a landmark court chal-
lenge that has the potential for having significant im-
pact on not only Rhode Island's barrier beaches, but also
the unprotected barrier beaches of the nation.
"The Town of South Kingstown is in the fore-
front of localities nationwide that are at-
tempting to mitigate the widespread adverse
consequences of hazardous development on bar-
rier beaches. Because of the short history
of such regulation, many states will look to
the decision of this court (the Rhode Island
Supreme Court) for guidance, and, if the
lower court is upheld, may in all likelihood
be deterred from instituting needed protection
for their own barrier beaches."75
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BACKGROUND
On May 8, 1975 Ida Annicelli, a Connecticut resident,
signed a purchase and sale agreement with the owner of
real estate on Green Hill Beach. Three weeks after the
agreement was signed, the South Kingstown Town Council
adopted amendments to the Zoning Ord inance creating the
HFD Zone.
On October 24, 1975 Mrs. Annicelli took title and
possession of three parcels of land on Green Hill Beach
totalling 31,750 square feet. The stated purchase price
was $16,750. Figure 6 illustrates the location of that
land on Green Hill Beach. 76
On November 19, 1975 Ida Annicelli applied to the
South Kingstown Building Inspector for a permit to con-
struct a single family dwelling on her property. At that
time, she also applied to the State Department of Health
for a permit to construct an Individual Sewage Disposal
System (ISDS). Although her application for the ISDS was
approved, her building permit was denied by the Town of
South Kingstown on the grounds that a single family dwel-
ling was not permitted in an HFD Zone. Section 14.53 of
the Zoning Ordinance, entitled "Uses and Structures Prohib-
ited within the HFD Zoning District", provides in part as
follows:
"No residential dwelling designed or used
for overnight occupancy shall be constructed
withinthe HFD Zoning District as defined
herein. This prohibition shall apply even
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if the land within said HFD Zoning Dis-
trict is above the Base Flood Elevation." 77
At this point in time, Mrs. Annicelli did not appeal
the denial of a building permit to the South Kingstown
Zoning Board of Review, but filed an action in the Super-
ior Court, Washington County, Rhode Island claiming inter
alia that the denial necessitated by the ordinance consti-
tuted:ataking of private property for public use without
just compensation, in violation of the United States and
Rhode Island Constitutions. 78 At the same time, the Town
of South Kingstown argued that construction on Green Hill
Beach was detrimental to the barrier beach ecosystem and
damage occurring during storms and flooding would endanger
lives and property. In addition, the town argued that
a taking of private property had not occurred because the
permitted uses (section 14.41 of the Zoning Ordinance) and
excepted uses (section 14.42) of the property remained. (See
Appendix B)
Not unexpectedly, Anniccelli argued that the property
was best suited for use as a single family dwelling. This
conclusion was based upon the belief that the permitted or
excepted uses were completely impractical as applied to
Annicelli's property because of the size and location of
the lot and the nature of its topography.79
"Annicelli's appraiser estimated that the
property was worth $1,000 in its present
state because none of the enumerated uses
was practical and $1,000 was, as he put it,
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the 'most anyone would pay ••• for a
spot to sit on the beach to go swimming'.
The town's appraiser opined that the property
was probably worth $S,500. However, he con-
ceded that several of the uses were imprac-
tical while denying that Annicelli was de-
prived of all reasonable or beneficial use
of her property. lisa
The Superior Court trial justice found that the HFD
Zone, as applied to Annicelli's property, constituted an
indirect confiscatory taking without compensation in vio-
lation of Articles V and XIV of the amendments to the
United States Constitution and Article I, Section 16 of
the Rhode Island Constitution. In his decision, the trial
justice concluded that the town was obliged to exercise
its powers of eminent domain to compensate Annicelli. He
determined that the effect of the HFD Zone was to return
the beach property to its natural state and that, under
these circumstances, it was inappropriate for the town to
exercise its police powers. S 1
Judgement for Annicelli directed the South Kingstown
building inspector to issue the required building permit
on the reasoning that the single most beneficial use of
the land to Annicelli was to use it for a single family
dwelling and that removal of that particular use through
a local zoning restriction resulted in an unconstitutional
taking of private property.
The balance between the public interest in South
Kingstown to preserve barrier beaches in their natural
state and Annicelli's right to use her property as she
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sees . fit was tipped in the direction of the private
property owner. Public rights may be protected by the
exercise of the police power unless the damage to the
property owner becomes overbearing and amounts to a
confiscation.82
On appeal to the Rhode Island Supreme Court, the
justice ruled that although "pecuniary loss or diminu-
tion in value is not the controlling factor in the issue
of confiscation because a property owner does not have
a vested property right in maximizing the value of his
property, in the case at ~and, all reasonable or bene-
ficial use of Annicelli's property has been rendered an
impossibility (by the South Kingstown HFD zoning ordinance).,,83
However, the Superior and Supreme Courts did disagree on
one point. The Rhode Island Supreme Court found the
Superior Court to have erred in ordering South Kings-
town to issue a building permit to-~the Annicellis.
Rather, it ruled, if the zoning ordinance limited the uses
of the land to a degree where all beneficial use has been
ruled out, then a taking has occurred and the Town of
South Kingstown is required to properly compensate the
Annicellis. It further directed that a hearing be held
to determine the fair market value of Annicelli's property.
CONSEQUENCES OF THE SUPREME COURT RULING
The consequences of the Rhode Island Supreme Court
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ruling in the Annicelli case has the potential for far
reaching effects on the ability of a local government to
exercise its police powers and zoning authority to pre-
serve barrier beaches and, in a larger sense other threat-
ened resources, in their natural state. The difference
between "taking for a public good and taking to prevent
a public harm", as defined by the Rhode Island Supreme
Court, is subtle. Although there was general agreement
as to the fragile nature of the barrier beaches and sur-
rounding ecosystem, the Rhode Island courts have ruled
that prevention of construction of a single dwelling in
an area where 30 such structures already exist does, in
fact, constitute a taking for the public good. Again, it
is emphasized that the ability of the Barrier beach to
maintain development should not be based on previous
development history but its ability to withstand and adapt
to that development.
The Rhode Island Supreme Court, in its July 13, 1983
Opinion, stated that "the town should have exercised its
power of eminent domain rather than its police power."
Local governments have not been delegated the power of
eminent domain.
Local governments, without use of zoning regulations
such as the HFD Zoning Ordinance, have been stripped of
their power to limit development on their barrier beaches.
Their ability to justly compensate land owners along this
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high priced real estate simply does not exist.
No town has enough money to condemn and
buy up every square foot of privately
owned beach land. If a litigant wins
compensation, on what is it to be based:
the original purchase price, or the po-
tential worth of the property if devel-
oped - but developed as what? And what
is the value if the land now becomes
ineligible for federal flood insurance?84
Financial realities presented as a result of the Rhode
Island Supreme Court ruling have effectively negated the
ability of local government to regulate development on
its barrier beaches. As a result, they have been forced
to rely on state and federal government protection.
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CHAPTER 6
CONCLUSION
Over the past 25 years, the demand on barrier island
resources has increased more rapidly than public institu-
tions have been able to respond. This lag has exposed an
urgent need to recognize the national interest in barrier
islands and beaches and in their conservation.8~ Despite
the rich wildlife values of these areas, their highly un-
stable nature, and their vulnerability to storms and hur~
ricanes, coastal barriers are being developed at an esti-
mated rate of 5000-6000 acres per year. 8 6 Rhode Island
has been no exception to this growth in development along
its barrier beaches. Since the last hurricane devastated
the South Shore in 1954, growth along this network of bar-
rier beaches has proceeded at unprecedented rates.
In recent years, however, there has been a growing
awareness of the valuable role of the nation's coastal
ecosystems. The federal government assumed a leadership
role in 1972 with passage of the Coastal Zone Management
Act and encouraged coastal states to develop their own
coastal zone management programs through the use of finan-
cial and "jurisdictional" incentives. Rhode Island has
been in the forefront among states in the recognition of
the value of its coastal zone and, in particular, the role
of the barrier beach in that coastal ecosystem. Even prior
to passage of the 1972 Coastal Zone Management Act, Rhode
Island had passed legislation creating a Coastal Resources
-53-
Management Council - delegated by the state legislature
authority as the principal mechanism for management of
Rhode Island's coastal resources.
Efforts to protect barrier beaches have begun at all
levels of government. These efforts have focused on averting
what is perceived to be the greatest threat to barrier bea-
ches - unwise development. 87 Despite the apparent recog-
nition by all levels of government of the value o f the na-
tion's barrier beaches, legislation has not always stemmed
development and the lack of coordination both within and
between levels of government has, at times, actually pro-
moted development. Federal tax dollars have encouraged
development of the nation's barrier beaches and subsequently
perpetuated that development by promoting extensive disaster
relief and insurance in the aftermath of hurricanes and
major storms. 88
The Federal Government has invested billions
of dollars to subsidize private development
of coastal barriers, while at the same time
acquiring other coastal barriers to protect
the fragile and environmentally sensitive
resources associated with these coastal sys-
tems. Public policy, therefore, has both
encouraged development and fostered protec-
tion. Within the last few years there has
been a recognition that these federal pro-
grams are working at cross purposes, and that
the costs of development, including the
threats to man and natural resources, are
more significant than previously understood. 89
In his 1977 Environmental Message, President Carter
stressed the consequences of continued unwise use of
this resource:
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"Coastal barrier islands (and beaches) are
a fragile buffer between wetlands and the
sea • • • many of then are unstable and not
suited for development, yet in the past the
federal government has subsidized and insured
new construction on them. Eventually, we can
expect heavy economic losses from this short-
sighted policy."gO
The National Flood Insurance Program, allowing property
owners in flood prone areas to purchase flood insurance
at rates subsidized up to 90% by the federal government,
has taken away market control of development in coastal
areas. Private property owners, previously denied mort-
gages without the necessary flood insurance, now found these
mortgages readily available. The private property owners
obtaining mortgages for homes in flood prone areas obtained
the necessary (and previously prohibitively expensive) flood
insurance through the subsidies offered by the National
Flood Insurance Program. The market control which had
worked so well in the past to restrict development was gone -
and the federal government was picking up the tab for that
loss of market control.
Although it can be argued that Rhode Island's interest
in its coastline and the subsequent efforts of its Coastal
Resources Management Council in protecting those resources
along that coastline would have occurred without the passage
of the Coastal Zone Management Act, there can be no doubt
that the financial and l'jurisdictional" incentives offered
in the Coastal Zone Management Act accelerated that interest.
The Rhode Island Coastal Resources Management Council issued
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a comprehensive Coastal Resources Management Program and,
in 1974, Rhode Island became one of the first states to
receive assistance under the provisions of the Coastal
Zone Management Act. The Coastal Resources Management
Program was, indeed, a major step forward for Rhode Island
in the effective management of its coastal zone and
established goals of protecting and preserving the state's
barrier beaches.
However, the Program does not propose to stop all
development on the state's "altered or developed" barrier
beaches. The Coastal Resources Management Council has
found it necessary to establish a distinction between the
"altered or developed" barrier beaches and the "undeveloped"
beaches. This distinction is not meaningful for two pri-
mary reasons. First, it has not been based on the ind~vid­
ual barrier beach's suitability for development, but past
development history. Second, the protection of the "un-
developed" barrier beaches is largely meaningless because
the majority of these beaches are owned by government or
conservation groups unlikely to push for development. It
is the "developed" barrier beaches that are not regulated
sufficiently by the Program and require protection against
development. Therefore, regardless of the dangers presented
to the community or surrounding ecosystem, the fact that a
particular barrier beach had structures on it left the door
open for further development on that barrier beach.
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Although a new emphasis on management of the nation's
coastal zone was evidenced by the passage of the Coastal
Zone Management Act and Rhode Island's Coastal Resources
Management Program reflected that renewed emphasis within
the state, local gcrvernments still had to face a marked
lack of cooperation with respect to management of their
barrier beaches due to the inability of the federal or
state governments to adequately protect that resource.
Faced with a situation in which it was forced to protect
its own interests, the Town of South Kingstown exercised
its police powers and zoning authority as delegated from
the state government to regulate development on Green Hill
Beach. However, the recent Rhode Island Supreme Court de-
cision in the Annicelli Case against South Kingstown has
effectively stripped the town of its ability to regulate
development on Green Hill Beach without properly compen-
sating the property owner. While the decision reasserts
individual property rights, it does little to show how the
public interest in protecting and preserving a valuable re-
source is to be upheld. Despite the well intentioned ef-
forts of federal legislation and state coastal programs,
the local government had been forced to protect its interest
in preserving its barrier beaches and has been prohibited
from effectively doing that with the Annicelli decision.
From this perspective, the outlook for the protection of
Green Hill Beach and the other barrier beaches within the
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state appears bleak. South Kingstown is the only Rhode
Island city or town to limit development of barrier bea-
ches. Because one town has now lost a case brought by a
landowner, it is unlikely that other towns will enter the
fray.91
On the other hand, recent federal legislation seems to
indicate a new willingness of the federal government to
specifically address barrier beach development. The pas-
sage of the Omnibus Reconciliation Act of 1981 and the
Coastal Barriers Resource Act of 1982 represent an even
more sensitive awareness of the value of the nation's bar-
rier beaches and attempt to lessen federal interference in
these areas. Whether passed by the Reagan Administration
to stern federal spending or in an honest effort to conserve
these valuable resources matters little - their impact on
the coastal zone is what matters. While recognizing the
federal government should not dictate what private property
owners do with their property, the American taxpayer should
not be expected to subsidize the recurring costs and high
risks of private development on barrier beaches. The new
legislation also provides the framework for a consistent
and reduced federal role regarding undeveloped coastal
barriers. 92
Provisions in the Omnibus Reconciliation Act call for
the prohibition of new federal flood insurance for new
construction or substantial improvements on structures on
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undeveloped barrier beaches after October 1, 1983. Although
it can be argued that new construction will still take place
by those few individuals able to afford construction on bar-
rier beaches without mortgages, it is now those individuals
that are forced to assume the risks associated with con-
struction in these flood prone areas and not the federal
government. The unwillingness of banks to issue mortgages
without flood insurance will serve to restrict new devel-
opment by returning these coastal areas to a market control.
The Coastal Barrier Resources Act prohibits new fed-
eral funding for federal flood insurance, bridges, roads,
sewers, economic development, home construction, and new
shoreline erosion and stabilization projects on undeveloped
barrier beaches within the Coastal Barrier Resources System.
The importance of this legislature can not be overstated.
The pattern of growth around the coastal zone and on barrier
beaches has largely been fueled by the numerous federal
economic, social, and environmental programs within the
zone. Although private and state and local government con-
struction is not prohibited, again, the absence of federal
subsidies will serve to return these undeveloped areas back
to market control.
The outlook for the barrier beaches of Rhode Island
is better than it has ever been in the recent past, pri-
marily due to the passage of the Omnibus Reconciliation
Act of 1981 and the Coastal Barrier Resources Act and the
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elimination of federal incentives for barrier beach
development. state coastal policy has not protected local
interests with respect to "developed" barrier beaches and
has forced local government to issue restrictive zoning
ordinances that have been subjected to legal action. How-
ever, the outcome of this litigation is less important,
at least to the Town of South Kingstown, now that Green
Hill Beach has been designated as an undeveloped beach
within the Coastal Barrier Resources System. The door is
still open, however, for the further private development
on other "developed" barrier beaches throughout the state.
Although the implementation of the Omn i bu s Reconcil-
iation Act of 1981 and the Coastal Barrier Resources Act
protects the barrier beaches from further federal devel-
opment and subsidies and attempts to treat the development
problem at its source, the barrier beaches within Rhode
Island remain threatened. In light of the recent limitation
of a local government's ability to restrict development
through zoning ordinances, it is evident that those barrier
beaches regarded by the state Coastal Resources Management
Program as "developed" need stronger management from the
state level. Now that the federal government has signifi-
cantly reduced its role in the development of barrier bea-
ches, it is ;t l me for the state to tailor its Coa s t a l Re-
sources Management Program to fit local needs.
Regardless of the legal situation within Rhode Island,
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it is only a matter of time before another hurricane or
major storm demonstrates its long forgotten power and wreaks
havoc on the state's barrier beaches. Certainly then, the
need will be demonstrated for the clear-cut state manage-
ment program for the "developed" barrier beaches that is
so desperately needed.
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APPENDIX A
DEVELOPED AND UNDEVELOPED BARRIER BEACHES*
Developed
Atlantic Beach, Westerly
Central Beach, Charlestown
East Beach, Charlestown
Charlestown Beach, Charlestown 1
Green Hill Beach, South Kingstown 1
East Matunuck-Jerusalem Beach, South Kingstown-Narragansett
Roger Wheeler Beach (Sand Hill Cove), Narragansett
Narragansett Beach, Narragansett
Bonnet Shores Beach, Narragansett
Mackerel Cove Beach, Jamestown
Hazard's Beach, Newport
Bailey's Beach, Newport
First (Easton's) Beach, Newport
Second (Sachuest) Beach, Middletown
Third Beach, Middletown
Tunipus (South Shore) Beach, Little Compton
Crescent Beach, New Shoreham
Watchhouse Pond Beach, Little Compton
Sakonnet Harbor Beach, Little Compton 1
Conimicut Point, Warwick
Undeveloped
Napatree Beach, Westerly1
Maschaug Beach, Westerly1
Quonochontaug Beach, Westerly-Charlestown1
East Beach(Ninigret Conservation Area to Charlestown Breachway)1
Moonstone Beach, South Kingstown
Browning Beach, South Kingstown
Long Pond Beach, Little Compton1
Round Pond Beach, Little com~ton1
Briggs Beach, Little Compton
Ship Pond Cove, Little Compton
Round Meadow Pond Beach, Little Compton
Quicksand Pond Beach, Little Compton 1
Sandy Point, New Shoreham
West Beach, New Shoreham 1
Casey Point, North Kingstown 1
Bissill Cove, North Kingstown~
Greene Point, North Kingstown
Tibbitts Creek, North Kingstown
Gull Point, Portsmouth (Prudence Island)
Coggeshall/Sheep Pen Coves, Portsmouth (Prudence Island) 1
* As listed in Rhode Island Coastal Resources Management
Program Draft Revisions (Dated March 25, 1983)
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McCurry Point, Portsmouth
High Hill Marsh Barrier~ Little Compton 1
Fogland Point, Tiverton
Sapowet Point Barrier, Tiverton
Fox Hill Pond, Jamestown
Mary's Creek, Warwick
Baker's Creek, Warwick
Buttonwoods Cove, Warwick
Gaspee Point, Warwick
Nayatt Point, Barrington
Mussachuk Creek, Barrington
Rumstick Point, Bar~ington
Hog Island, Bristol
Musselbed Shoals, Portsmouth
Nag Pond, Portsmouth 1
Jenny Pond, Portsmouth 1
1Denotes those barrier beaches or portions thereof where
federal flood insurance will not be granted persuant to
the Coastal Barrier Resources Act of 1982.
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APPENDIX B
USES ALLOWED IN FLOOD DANGER ZONING DISTRICT
S - By Special Exception Only
P - Permitted
1. Field Crop Farms S
2. Livestock Farms S
3. General Crop and Livestock Farm S
4. Horticultural Nursery S
5. Fish Hatcheries S
6. Parking or Outdoor Storage af One (1) Com- S
mercial vehicle of up to 1t ton capacity
on a lot
7. Indoor or screened Outdoor Storage of no more S
than three (3) Commercial Vehicles of less
than 1t ton capacity not including any acces-
sory Machinery and Equipment for such, where
not an accessory use to a permitted princi-
pal use
8. Ship and Boat Building and Repairing S
9. Commercial Dock or Pier S
10. Utility Substation or Pumping Station S
11. Sales of Fruit and Vegetables Produce Raised P
on the Premises
12. Storage, Repair, and Sales of Boats and Mar- S
ine Accessories
13. Lunchroom or Restaurant (no alcoholic bever- S
ages)
14. Bicycle Sales, Rentals (including repairs) S
15. Marine Oriented Supplies and Bait (inclu- S
ding rental)
16. Off-Street Automobile Parking Facility Acces- P
ory to a permitted use
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17. Commercial Off-Street Parking Lot S
18. Government-owned Building (except penal, gar- S
age, or utility)
19. Tent Camps S
20. Golf Course S
21. Boat Liveries (small boat rentals) S
22. Marinas S
23. Bathing Beaches S
24. Individual Beach Cabanas, Dressing Rooms, or S
Bathhouse
25. Beach Club or Yacht Club S
26. Bathing Pavilion S
27. Conservation Lands, Wildlife Areas, Nature P
Preserves
28. Private Parks, including subdivision parks P
29. Campgrounds (non-profit) S
30. Indoor and/or Outdoor Private Non-Profit S
Recreation not elsewhere classified
31. Any accessory use customarily incident to a P
use permitted in the district and located on
the same lot as the permitted use
32. Any accessory use customarily incident to a use S
permitted as a special exception in the district
and located on the same lot as the permitted use
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